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Executive Summary 


he Continuity of Government Commission was 

originally formed after 9/11 to address how our 
key institutions can reconstitute themselves after a 
catastrophic attack. A new version of the commission, 
including previous members and new ones, who have 
experience in all three branches of government, met in 
2021 and 2022 to consider continuity-of-government 
issues in light of the recent pandemic and other devel- 
opments. In this report, the commission issues its rec- 
ommendations on the continuity of Congress. 

The core continuity problem for Congress is that if 
many members of the House of Representatives were 
killed in an attack or other catastrophe, the House 
would likely have no quorum and be unable to meet for 
months after the event. Unlike the Senate, the House 
can fill its vacancies only by special election, and those 
elections are likely to take months to conduct. 

The key recommendation is for a constitutional 
amendment to allow for temporary replacements to 
be appointed to fill the seats of deceased members 
until special elections are held to elect a permanent 
replacement. With immediate successors to fill the 


seats of deceased members of Congress, a Congress 
with nearly full representation could be reconstituted 
within days to work with the president to face the 
challenges of the present emergency. 

The commission makes several other recommen- 
dations that deal with other continuity-of-Congress 
issues: 


e Creating a limited provision for allowing remote 
proceedings when members of Congress cannot 
meet in person in Washington, 


e Allowing temporary replacement members to 
fill in for incapacitated members in the extreme 
case when deceased and incapacitated members 
number more than a majority of the House or 
Senate, and 


e Adopting procedures to ensure that a new Con- 
gress could commence, perhaps even remotely, 
if a catastrophic emergency prevented the regu- 
lar opening of a new Congress. 


Introductory Statement 


he Continuity of Government Commission was 
first established in the early 2000s, after the 
attacks on September 11, 2001, brought gaps in the 
nation’s continuity-of-government plans to the fore. 
In a series of public reports, the commission’s first 
iteration recommended important reforms designed 
to strengthen the federal government’s ability to 
weather a catastrophe that fundamentally threatened 
our constitutional system.+ 
In the decade and a half since the first commis- 
sion concluded its work, threats to the continuity of 
government have only grown more acute. The nature 
of such threats has also changed. Recent events such 
as the pandemic, disputed elections, and politically 
motivated violence against elected officials have 
exposed additional flaws in the federal government’s 
continuity regime—flaws that our predecessors on 
the commission hardly could have addressed. As 


recent developments have made clear, there is more 
work to be done. 

This recognition led to the reestablishment of the 
Continuity of Government Commission in the fall of 
2021. The commission brings together experts from 
the private sector, academia, and the highest reaches 
of government, and it is charged with proposing solu- 
tions to the most pressing continuity issues implicat- 
ing the three branches of the federal government. 

Our first report addresses the continuity of Con- 
gress. Its core proposal is a constitutional amend- 
ment containing four separate provisions aimed at 
resolving the core threats to the continuity of Con- 
gress. We believe these recommendations, if adopted, 
would help ensure that the nation’s first branch of 
government can weather any contemporary emer- 
gency with its operations and institutional credibil- 
ity intact. 
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Recommendations 


\ \ 7e recommend a constitutional amendment 


that would address four areas: 


1. Vacancies in the House of Representatives 
resulting from the death of a member shall 
be filled immediately with temporary replace- 
ments who shall serve only until special elec- 
tions are held. 


(a) Those temporary appointments shall last 
only until a special election is held to fill the 
seat with a permanent representative who 
will serve until the end of the term. 


(b) The preferred method for filling vacancies is 
for every member of the House of Represen- 
tatives to designate a list of successors who 
would serve as a temporary replacement in 
the case of the member’s death. Members 
designating their own successors would 
ensure that the replacement member would 
be most likely to carry on the representation 
of the deceased member. 


. The House and the Senate shall each have the 
power to provide for emergency procedures 
whereby the bodies would allow remote forms 
of attendance and participation in the business 
of either house of Congress, subject to the fol- 
lowing restrictions: 


(a) That such procedures shall require that for 
any floor votes with remote participation, 


(b) That the activation of any emergency pro- 
cedures to this effect and the conduct of 
business shall be subject to advance public 
notification; 


(c) That access to the House or the Senate 
(whether meeting in person or remotely) 
shall be available to all members of the body; 
and 


(d) That remote voting will not be a substitute 
for voting on the floor, but be used only 
when members are physically unable to cast 
their votes in person for reasons established 
by each body. 


. The House and the Senate shall each have the 


power to provide for the commencement of 
business at the start of a new Congress, and 
that power could include provisions for each 
chamber to remotely swear in new mem- 
bers and commence the business of a new 
Congress. 


. Congress shall be authorized by law to provide 


for the temporary replacement of incapac- 
itated members of Congress in the case that 
these incapacitated members affect the func- 
tioning of Congress. In every case, ifa member 
can simply self-declare that they are not inca- 
pacitated, the incapacitated designation shall 
be removed. 


those votes shall meet the constitutional We also recommend a change to House rules: 
quorum requirement that a majority of the 
whole of each the House and Senate shall be The commission recommends the repeal of parts 
present for proceedings (either in person or of a House rule. In 2005, House Rule XX, clause 5 was 
virtually); amended to include emergency procedures under 


which the quorum of the House may be reduced 
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(potentially to a very small number) if only a few the House to operate under almost any circumstance. 
members of Congress remain alive and able after a The commission believes the rule is both unconstitu- 
catastrophic attack. The rule’s stated aim was to allow tional and unwise. 


The Continuity of Congress 


The Continuity of Government Commission 


cc Cc of government” is a phrase that 

conjures underground bunkers in undisclosed 
locations, cabinet officials secreted away from major 
events to preserve the presidential line of succession, 
Tom Clancy novels, or the intrigue of foreign and 
domestic enemies plotting to disrupt the government. 

But in reality, continuity-of-government planning 
transcends these flashy scenarios; it ultimately aims 
to preserve the very heart of effective representative 
government. In a dangerous world, pandemics, acts 
of foreign adversaries, terrorism, or natural disas- 
ters might rob us of the very democratic institutions 
that we take for granted. They might leave us in our 
greatest time of crisis without the legitimate demo- 
cratic government institutions that would enable us 
to endure as a nation through calamity. 

A catastrophic event’s effects are magnified if core 
government institutions are decimated and prevented 
from acting. Even worse, damaged institutions might 
be seen as illegitimate or might spur rival claims to 
power. Imagine a few scenarios: a Congress unable 
to act for months, leaving a president with no check 
or no aid in responding to a crisis. Competing indi- 
viduals claiming the presidency or competing groups 
claiming to be the true Congress. A tiny, unrepresen- 
tative group acting as the Congress, without meeting 
the constitutional quorum requirements of a majority. 

In each instance, the horror of the original emer- 
gency would give way to the prospect that our dem- 
ocratic institutions would be dramatically altered, 
unable to respond to the crisis, or worse, so damaged 
that their very legitimacy would be in question. 

The Continuity of Government Commission orig- 
inally convened to issue several reports on continuity 
of government, including its first report on continuity 
of Congress.2 We have reconvened the commission 


with some original members and new members to 
address continuity-of-Congress issues that have 
arisen in the intervening years. 

The Continuity of Government Commission rec- 
ommends a constitutional amendment that would 
allow for the appointment of a temporary member 
upon a member’s death, and that temporary appoint- 
ment would last only until a special election was held 
to fill the seat with an elected representative. 

Our earlier commission recommended filling 
House vacancies in the case of mass vacancies. Three 
proposed constitutional amendments that the Sen- 
ate passed in the 1950s and 1960s also included this 
provision of temporary appointments in the case of 
mass vacancies. Our recent effort makes one notable 
change to this provision: We recommend filling all 
House vacancies caused by death, not only in the case 
of mass vacancies. 

The key reason for recommending filling all House 
vacancies caused by death with temporary appoint- 
ments is that the threshold for determining “mass 
vacancy” could be problematic or arbitrary. Should 
the procedure kick in if 100 members died or 200 or 
218 (a majority of the full House)? While an amend- 
ment could draw an arbitrary line, the world in prac- 
tice would be unlikely to reflect the clarity that this 
line implies. 

What if a threshold were set at 218 members dead, 
but an attack kills 200, and over the next six months, 
many additional members die from injuries, while 
other vacant seats are eventually filled by special elec- 
tion? The number of active members of the House 
might fluctuate day-to-day, sometimes impinging on 
the quorum threshold, and other days not. Similarly, 
a severe pandemic that caused many deaths might 
occur throughout the Congress, with long stretches 
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when vacancies would not be filled immediately 
because deaths fell short of a threshold but other 
times when the threshold was briefly met. Any ambi- 
guities or uncertainties in these cases would have to 
be determined by some entity, created by the House 
and Senate, and that, too, could create complications. 

The commission recommends limiting the fill- 
ing of temporary appointments to those caused by 
death. The commission does not favor replacements 
in the case of resignations or expulsions. The main 
reason for filling only vacancies caused by death is to 
limit opportunities for politically advantageous res- 
ignations or other gamesmanship. It is deaths in the 
House of Representatives that could lead to continu- 
ity issues, and our proposal deals with those vacancies. 


Recommendation 1: Temporary 
Appointments Until Vacancies Are Filled 
Permanently by Special Election 


Vacancies in the House of Representatives resulting 
from the death of a member shall be filled immedi- 
ately with temporary replacements who shall serve 
only until special elections are held. 


(a) Those temporary appointments shall last only 
until a special election is held to fill the seat with a 
permanent representative who will serve until the 
end of the term. 


While our proposed constitutional amendment 
would provide for filling death-related vacancies by 
temporary appointments, these appointments would 
be limited and would last only until the state could 
hold a special election to select a permanent repre- 
sentative who would serve until the end of the term. 

The commission agrees with many who emphasize 
the House’s democratic character and thus maintain 
that the best way to fill a vacancy is to go to the people 
and hold a special election. But, as the special election 
process takes several months, filling vacancies by spe- 
cial election would leave seats vacant for months and 
threaten the continuity of Congress at key times when 
the nation is under grave threat. (See Appendix B.) 


The key word here is “temporary.” Special elections 
will still ultimately fill the vacancy; the people will 
speak to elect the successor member. But in the gap 
between the death of a sitting member and the peo- 
ple’s selection of a new member, a temporary member 
will be in place to ensure the body’s continuity. 


The Method of Appointment for 
Temporary Replacement Members 


(b) The preferred method for filling vacancies is for 
every member of the House of Representatives to 
designate a list of successors who would serve as a 
temporary replacement in the case of the member’s 
death. Members designating their own successors 
would ensure that the replacement member would 
be most likely to carry on the representation of the 
deceased member. 


Our earlier report was open to several methods of 
appointment. But our recommendation now is that 
successors shall be drawn from a list appointed by 
each House member, to ensure that the temporary 
successor is as similar as possible to the deceased 
member. A replacement member selected by a sitting 
member would likely represent the party, geography, 
ideology, or other characteristics important to the sit- 
ting member and thus would be more likely to reflect 
the desires of those who voted for that member. 

The key point is that a method that reflects the sit- 
ting member’s preferences for a temporary replace- 
ment is the best method of appointment. 


Recommendation 2: Remote Attendance 
and Participation in an Emergency 


The House and the Senate shall each have the power 
to provide for emergency procedures whereby the bod- 
ies would allow remote forms of attendance and par- 
ticipation in the business of either house of Congress, 
subject to the following restrictions: 
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(a) That such procedures shall require that for any 
floor votes with remote participation, those votes 
shall meet the constitutional quorum requirement 
that a majority of the whole of each the House and 
Senate shall be present for proceedings (either in 
person or virtually); 


(b) That the activation of any emergency procedures 
to this effect and the conduct of business shall be 
subject to advance public notification; 


(c) That access to the House or the Senate (whether 
meeting in person or remotely) shall be available 
to all members of the body; and 


(d) That remote voting will not be a substitute for vot- 
ing on the floor, but be used only when members 
are physically unable to cast their votes in person 
for reasons established by each body. 


The commission believes that Congress needs 
to function during an emergency, that there are cir- 
cumstances in which the physical presence of a quo- 
rum might be impossible, and that the Constitution 
should clearly reflect that the House and Senate shall 
have the ability to craft solutions to allow Congress 
to operate, subject to several important restrictions— 
number one among them that a quorum of the major- 
ity of the whole membership of the House or Senate 
be assembled to conduct business. 

The commission does not comment on the right 
course of action during our current pandemic. It 
recognizes and reflects that opinions differ about 
the severity of the emergency and about potential 
reforms. The commission, however, does believe that 
the Congress could face situations when it is unde- 
niably incapable of convening wholly or partly in 
person. And in such cases—when the functioning of 
Congress itself is at stake—it is most important to 
have constitutional clarity that the House and Senate 
have the ability to fashion remedies for continuity of 
Congress and that there be restrictions on the use of 
any meeting that is not in person to ensure that the 
Congress meet key tenets of legitimacy. 


The commission appreciates the concern of many 
members of Congress that a provision for remote 
voting could be abused and become a routine substi- 
tute for meeting and voting in person. So provisions 
should be made to ensure that remote voting occurs 
only when there are established and credible emer- 
gency reasons for members not to be able to be phys- 
ically present. And the commission also believes that 
committees should amend their own rules to enable 
remote meeting and voting, with parallel attention 
to quorum requirements and the understanding that 
this is not for routine absences from Washington. 

Our commissioners have differing opinions on var- 
ious methods of congressional voting and operations 
that are not in person. Some believe that such proce- 
dures should be the norm; others maintain that they 
should be reserved for emergencies. And there are a 
variety of opinions on what could have or should have 
been done during the COVID-19 pandemic. 

But again, this commission’s core principle is that 
Congress should be able to operate if it has suffi- 
cient members but meeting in person is impossible 
for all or part of the body. The alternative would be 
an extended period when Congress could not meet. 

With the possibility of the House or Senate oper- 
ating with some form of remote attendance comes 
certain provisions that ensure that alternative modes 
of operating in Congress follow key principles at the 
heart of Congress as an institution. 

First, Congress shall not operate remotely in part 
or in whole without a quorum, which constitution- 
ally is the majority of the whole body of the House or 
Senate. Just as this commission emphasizes that Con- 
gress after an attack should be able to meet only with 
a full majority quorum, any use of alternative meet- 
ings of Congress should also be subject to the quorum 
rule. The framers of our Constitution created a strong 
quorum of a majority of the whole of each body for 
both chambers to avoid rump parliaments or meet- 
ings of a few members of Congress without the pres- 
ence of others. 

Second, both the triggering of an alternative sce- 
nario and individual votes and actions of Congress by 
alternative means shall be scheduled with sufficient 
notice to all members and the public. In the ordinary 
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in-person meeting of Congress, members and sena- 
tors have access to the floor. In the same way, advance 
notice of action will give members and the public 
confidence that they know about upcoming votes and 
how they might participate if not on the floor. 

Third, modes of voting and participation must be 
open to members, just as they would be in the phys- 
ical Congress. If either chamber of Congress were to 
implement remote attendance, it would have to ensure 
that all members have access—and that every method 
meets rigid tests for security of communication. 


Recommendation 3: The Start of a 
Congress 


The House and the Senate shall each have the power to 
provide for the commencement of business at the start 
of a new Congress, and that power could include provi- 
sions for each chamber to remotely swear in new mem- 
bers and commence the business of a new Congress. 


Amore vexing permutation of the earlier issue of a 
Congress unable to meet in person is the issue of an 
emergency that would prevent Congress from assem- 
bling at the start of a Congress. 

The House and Senate assemble on January 3 at 
the beginning of each Congress. Each chamber swears 
in its new members. The House elects a Speaker and 
ultimately adopts new rules. And following a presi- 
dential election, both the House and the Senate meet 
on January 6 for the counting of electoral votes in the 
Congress. 

If any of these actions were disrupted, a signifi- 
cant continuity-of-Congress issue could arise. What 
if no new members could be sworn in? What if Con- 
gress could not meet to count electoral votes? Would 
the inauguration of a new president on January 20 be 
affected? 

As part of an authorization for the House and 
Senate to craft procedures for alternative meeting 
methods, it should be clarified that each chamber will 
have the power to make provisions for the start of a 
Congress. This is particularly important in the House, 
where new rules are enacted each Congress and the 


rules of the previous Congress expire at the end of the 
Congress. At the start of a Congress, each chamber 
should have a set of procedures for opening the Con- 
gress that could address the opening of each house to 
ensure that new members are sworn in and that the 
early activities of each chamber take place. 


Recommendation 4: Incapacitation in 
Mass-Casualty Situations 


Congress shall be authorized by law to provide for the 
temporary replacement of incapacitated members of 
Congress in the case that these incapacitated mem- 
bers affect the functioning of Congress. In every case, 
if a member can simply self-declare that they are not 
incapacitated, the incapacitated designation shall be 
removed. 


Imagine an attack or infectious disease that left 
many members of Congress incapacitated and unable 
to perform their duties. If that number plus the num- 
ber of deaths were sufficiently high, a majority quorum 
of each chamber might not be achieved, and Congress 
would not be able to operate. This scenario might 
affect the functioning of the Senate and the House, as 
there is no constitutional way to replace sitting mem- 
bers of Congress short of expulsion from office. 

The commission supports an amendment that 
would grant each house of Congress the power to 
declare members of the body incapacitated. This 
grant of power would exist only when the number of 
deaths and incapacitations exceeded 50 percent of 
the body and therefore threatened the achievement 
of the constitutional quorum requirement. 

Each house could devise its own procedures, but 
the procedures would be applicable only in these 
extreme circumstances. Members declared incapaci- 
tated could be replaced by temporary appointments, 
subject to two restrictions: 


1. Ifthe incapacitated member self-declares that he 
or she is able to perform the duties of Congress, 
that member shall be immediately reinstated. 
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2. If the incapacitated member dies, the tempo- 
rary replacement will leave office as soon as a 
special election is held to elect a more perma- 
nent replacement. 


Recommendation 5: One Rule Change 


The commission recommends the repeal of parts of 
a House rule. In 2005, House Rule XX, clause 5 was 
amended to include emergency procedures under 
which the quorum of the House may be reduced 
(potentially to a very small number) if only a few 
members of Congress remain alive and able after a 
catastrophic attack. The rule’s stated aim was to allow 
the House to operate under almost any circumstance. 
The commission believes the rule is both unconstitu- 
tional and unwise. 


As noted earlier, our commission strongly sup- 
ports the clear language in the Constitution that 
a quorum is a majority of the whole number of the 
House and the Senate. The framers intended a high 
quorum requirement to ensure that a small number 
of members did not meet without the others to act as 
a chamber of Congress. 

In contradiction to that constitutional provi- 
sion, House Rule XX, clause 5 includes emergency 


procedures under which the quorum of the House 
may be reduced if only a few members of Congress 
remain alive and able after a catastrophic attack. This 
rule was enacted in 2005 to allow the House to oper- 
ate under almost any circumstance. 

Aside from the constitutional issue, the commis- 
sion, consistent with the framers’ aims, believes the 
rule could lead to a dangerous and illegitimate out- 
come. Take, for example, a House of Representatives 
in which only 20 able members survive an attack. 
Under the current rule, 11 of those members could 
gather and exercise the full powers of the House. They 
could pass legislation, initiate spending bills, and initi- 
ate impeachment proceedings. Two-thirds of the small 
number who could show up could vote to override a 
presidential veto, two-thirds of that small number 
could vote to expel their fellow members of Congress, 
and in a most extreme case, those 11 members might 
elect a new Speaker of the House, who would then 
be second in the line of succession (behind the vice 
president) and might even become president with the 
death of the president and vice president. 

Majorities of both parties have readopted this rule. 
While its stated aim is to ensure continuity of Con- 
gress, the rule’s unconstitutionality and potential to 
create a small, unrepresentative, arguably illegitimate 
House undercuts this aim. 

The rule should be repealed. 


Appendix A. Excerpt from the 
First Report of the Continuity 
of Government Commission 


(2003) 


The following is an excerpt from the first report of the 
Continuity of Government Commission.3 


I. The Problem of Mass Vacancies 


The House of Representatives would be severely 
affected by mass vacancies caused by a catastrophic 
attack. The difficulty is rooted in our Constitution, 
which prescribes different methods for filling vacan- 
cies in the House and Senate. For vacancies in the 
House of Representatives, ARTICLE 1, SECTION 2, 
CLAUSE 4, provides that “when vacancies happen 
in the representation from any state, the executive 
authority thereof shall issue writs of election to fill 
such vacancies.” A special election is the only method 
for filling House vacancies. By contrast, the Seven- 
teenth Amendment, which governs vacancies in the 
Senate, provides that “when vacancies happen in the 
representation of any state in the Senate, the execu- 
tive authority of such state shall issue writs of election 
to fill such vacancies; provided, that the legislature of 
any state may empower the executive thereof to make 
temporary appointments until the people fill the 
vacancies by election as the legislature may direct.” 
Because almost all state legislatures have given their 
governor the power to make temporary appoint- 
ments until an election is held, Senate vacancies are, 
in practice, filled almost immediately by gubernato- 
rial appointment. 

The House of Representatives would have many 
seats vacant for a significant period of time in the 
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aftermath of an attack because the process of filling 
vacancies by special election takes on average four 
months. In the 99th through the 107th Congress, the 
average time it took states to hold special elections 
to fill House vacancies caused by death was 126 days. 
Some of these vacancies were filled in as little as two 
and a half months, while others lasted for over nine 
months. ... Differences in state laws and the circum- 
stances of the vacancy greatly affect the time it takes 
to hold a special election. Some states dispense with 
primaries for special elections. Others give the gov- 
ernor broad discretion on the timing of the election. 
The timing of the election is often affected by when 
in the course of the term the vacancy occurs. Some 
states do not fill vacant seats if they occur in the last 
six months of aterm.4... 

There are good reasons for the length of time it 
takes to hold special elections. Candidates need a sig- 
nificant period of time to qualify for the ballot (e.g., by 
securing a number of signatures). Many states require 
political party primaries rather than allowing the par- 
ties to select their candidates directly. A real cam- 
paign requires time for candidates to communicate 
with voters, debates to take place, the media to scru- 
tinize the candidates, etc. Finally, there are logistical 
limitations on setting up polling places and printing 
ballots. 

How quickly could states hold special elections 
if they adopted new laws that expedited those elec- 
tions? Under ideal circumstances, states that dis- 
pense with primaries and streamline their special 
election process might be able to complete one within 
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two months. The commission estimates, however, 
that in the chaos after an attack, it would be difficult 
for even the most expedited elections to take place 
within three months. Not only might there be an ini- 
tial period of confusion that would delay the election, 
but there is also no precedent for holding hundreds of 
special elections at the same time... . 

Under the current constitutional arrangement, 
there is no effective way to begin filling House vacan- 
cies in less than three months after an attack. Given 
this limitation, how would an attack that kills hun- 
dreds of members affect the workings of Congress? 


Mass Vacancies Could Prevent the House 
from Operating at All: The Quorum 
Requirement 


Like any legislative body, the United States Congress 
has a quorum requirement, a provision to ensure that 
a minimum number of members is present for the 
consideration of important business. Without such 
a requirement, a few members might meet and pass 
legislation, even though the voting members would 
represent only a fraction of the American people. But 
Congress’ quorum requirement is more rigid than 
those in other legislative bodies because it is embed- 
ded in the United States Constitution and cannot 
be changed without a constitutional amendment. 
ART. 1, SEC. § provides that “...a Majority of each 
[House] shall constitute a Quorum to do Business; 
but a smaller Number may adjourn from day to day, 
and may be authorized to compel the Attendance of 
absent Members, in such Manner, and under such 
Penalties as each House may provide.” It is clear 
from the text of the Constitution and subsequent 
precedents that once it is established that no quo- 
rum is present, the only actions that the House or 
Senate may take are to adjourn or to compel the 
attendance of absent members. No other business 
can be conducted. 

Under the most commonsense reading of this 
clause, the Constitution requires that a majority of 
the whole number of each house of Congress be pres- 
ent in order for that house to hold votes of substance. 
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The authors of the Constitution knew how to express 
the difference between a majority of those present 
and a majority of the whole number, as they did in 
the clauses providing for impeachment trials and for 
the advice and consent of the Senate to treaties where 
two-thirds of the “members present” are required. 
The Framers’ understanding of the clause as requiring 
a majority of the whole number of each body to con- 
stitute a quorum prevailed until the Civil War. Today, 
under this interpretation, if fewer than 218 members 
of the House of Representatives were alive, then Con- 
gress could not function until special elections filled 
enough vacancies to reach the constitutional quorum 
requirement. Mass vacancies would mean that no 
legislation could be passed, as all legislation requires 
the assent of both houses. No appropriations could 
be made; no declaration of war; no laws passed to 
assist in the gathering of intelligence or apprehension 
of terrorists. If the Speaker of the House was killed, 
the House could not elect a new Speaker—who would 
be the second person in the line of succession? If the 
president or vice president were killed, no new vice 
president could be confirmed, as the appointment of 
a new vice president requires the consent of both the 
House and Senate. Given the length of time it takes to 
hold special elections, Congress could not function in 
these important areas for months. 


Mass Vacancies Could Call into Question 
the Legitimacy of Congress: Ambiguities 
in the Quorum Requirement Might Allow 
a Few Members to Act for the Whole 
Congress 


In practice, the official interpretations by the House 
and the Senate of their quorum requirements have 
not been as stringent as the constitutional lan- 
guage would seem to require. Parliamentary rulings 
in the House and Senate, beginning during the Civil 
War, have defined the quorum more liberally than a 
majority of the members of each house. The quorum 
requirement in the House is now defined by prece- 
dent as a majority of the members who are “chosen, 
sworn and living.”’S 
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The evolution of the interpretation of the quorum 
rule is a long and complicated story. In brief, the first 
change to the interpretation of the House quorum rule 
occurred in 1861 when there was a depleted House 
membership due to Southern secession. Speaker 
Galusha Grow noted that a “majority of all the pos- 
sible Members of the House,” could not be obtained. 
He ruled that the quorum would consist of a major- 
ity of those legitimately chosen, which exempted the 
seats on the Southern states from the count. The Sen- 
ate adopted the same rule in 1864 for similar reasons. 

In 1868, the Senate modified its interpretation of 
the quorum rule to be a majority of those “duly cho- 
sen and sworn.” The occasion of the change was 
post-war confusion surrounding new governments in 
the South and uncertainty about when the Southern 
states would be fully represented in Congress. 

From 1879 to 1890, there were several instances 
when the Speaker expressed a personal opinion 
that the House quorum rule was a majority of those 
“chosen and living.” It was not, however, until 1891 
that Speaker Reed issued an official opinion to this 
effect. The occasion was a vote of minor importance. 
Because several members of the chamber had died, 
there would have been no quorum present if a major- 
ity of the whole number was counted, but there was 
a majority if one excepted the deceased members. 
Finally, in 1906, Speaker Cannon modified the inter- 
pretation of the quorum rule to be a “majority of those 
Members chosen, sworn, and living, whose member- 
ship has not been terminated by resignation or by 
action of the House.” The addition of “sworn” paral- 
leled the Senate’s change of 1868. Again, the occasion 
for the change was a vote of minor importance. A few 
members had not yet been sworn in, and exclusion of 
their seats from the counting of the quorum meant 
that a quorum could be achieved for that vote. The 
current House interpretation of the quorum rule is a 
“majority of those Members chosen, sworn, and liv- 
ing, whose membership has not been terminated by 
resignation or by action of the House.” The current 
Senate interpretation of the quorum rule is “a major- 
ity of the Senators duly chosen and sworn.” 

The most significant aspect of the current interpre- 
tation for the purposes of continuity of government is 
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the provision that only a majority of the living mem- 
bers needs to be present for a vote rather than a major- 
ity of the whole number of seats. In the case of a few 
deaths in the House, the change in the number needed 
for the quorum would be insubstantial. (If 2 mem- 
bers of the 435 were dead the quorum requirement 
would be 217 instead of the 218 with no deaths and a 
full membership.) But in the case of a large number 
of deaths, the current interpretation of the quorum 
requirement would have serious consequences. On 
the one hand, it would ensure that the House could 
operate with a quorum even after a massive death 
toll. But at the same time, it would allow the House 
to operate with just a handful of members. Take, for 
example, an attack that kills all but nine members of 
Congress. Five of those nine would constitute a quo- 
rum, and that tiny, unrepresentative group could pass 
legislation out of the House. More troubling is the 
intersection of the Presidential Succession Act with 
an attack on Congress. In the case of the death of the 
president and vice president, a nine member House 
could then elect a new Speaker, who would become 
president of the United States for the remainder of 
the term. Many would question the legitimacy of that 
president and the actions of the House with a severely 
diminished membership. 

The issue of the quorum is one of the most signifi- 
cant for a Congress after a catastrophic attack. A strict 
interpretation of the constitutional quorum require- 
ment would mean that the House would be unable to 
act for many months until sufficient vacancies were 
filled. A looser interpretation would mean that the 
House of Representatives might continue to function, 
but that very few members, representing a small por- 
tion of the country, could purport to take charge. 

The most troubling aspect of the quorum rule is the 
confusion surrounding its interpretation and appli- 
cation. For example, if a small number of remaining 
members decided to forge ahead with legislative ini- 
tiatives, and then six months later, a House replen- 
ished by special elections, challenged these initiatives, 
would these actions stand? If no one objected to the 
absence of a quorum, but it was clear that no quorum 
could be formed because of deaths and/or incapaci- 
ties, would the actions of such a House be legitimate 
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or subject to challenge? In the fog of an attack, the 
murky nature of the quorum requirement threatens 
to undermine confidence in the legitimacy of govern- 
ment actions. 

Aside from the question of the proper interpre- 
tation of the quorum requirement, there are other 
quorum issues that might arise in the aftermath of 
an attack. The absence of a quorum is only noted if 
a member calls for a quorum—a call that any single 
member is entitled to make during any vote. Even ifa 
strict interpretation of the quorum requirement were 
adopted, Congress could proceed if no one objected to 
the absence of a quorum. This is a sensible procedure 
for Congress during normal times, but it creates great 
uncertainty in a post-attack Congress. If only 100 
members survived an attack, would someone object 


to the absence of a quorum with the hope of stopping 
all votes? Conversely, if only a few members survived, 
would they proceed without a quorum call and go on 
to do business as if they had a full quorum available? 

Finally, there are several scenarios that would 
not affect the issue of calling a quorum, but would 
be troubling nonetheless. An attack that killed 
200 members of the House of Representatives would 
not cripple the Congress, but it might drastically alter 
the political and geographical balance of the Con- 
gress. An attack might occur when one party caucus 
was meeting, effectively wiping out most of one party 
but not the other. It is also possible that an attack 
would hit when state or regional delegations were 
meeting, thus eliminating representation for a part of 
the country for many months. 
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Appendix C. Relevant 
Constitutional Provisions 


The following is an excerpt from the first report of the 
Continuity of Government Commission (2003).® 


Constitutional Provision for 

Filling Vacancies in the House of 
Representatives 

Article 1, Section 2, Clause 4 

When vacancies happen in the Representation from 


any State, the Executive Authority thereof shall issue 
Writs of Election to fill such Vacancies. 


Constitutional Provision for Filling 
Vacancies in the Senate 

Amendment XVII 

Passed by Congress May 13, 1912. 

Ratified April 8, 1913. 

The Senate of the United States shall be composed of 


two Senators from each state, elected by the people 
thereof, for six years; and each Senator shall have one 
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vote. The electors in each State shall have the qualifi- 
cations requisite for electors of the most numerous 
branch of the State legislatures. 


When vacancies happen in the representation of any State 
in the Senate, the executive authority of such State shall 
issue writs of election to fill such vacancies: Provided, That 
the legislature of any State may empower the executive 
thereof to make temporary appointments until the people 
fill the vacancies by election as the legislature may direct. 


This amendment shall not be so construed as to affect 
the election or term of any Senator chosen before it 
becomes valid as part of the Constitution. 


Constitutional Provision for the Quorum 
Requirement 


Article 1, Section 5, Clause 1 


Section 5... .and a Majority of each [House] shall 
constitute a Quorum to do Business; but a smaller 
Number may adjourn from day to day, and may be 
authorized to compel the Attendance of absent Mem- 
bers, in such Manner, and under such Penalties as 
each House may provide. 


Appendix D. Text of House 


Rule XX, Clause 5 


5. (a) In the absence of a quorum, a majority compris- 


(b 


Nw 


ing at least 15 Members, which may include the 
Speaker, may compel the attendance of absent 
Members. 


Subject to clause 7(b) a majority described in 
paragraph (a) may order the Sergeant-at-Arms 
to send officers appointed by the Sergeant-at- 
Arms to arrest those Members for whom no 
sufficient excuse is made and shall secure 
and retain their attendance. The House shall 
determine on what condition they shall be dis- 
charged. Unless the House otherwise directs, 
the Members who voluntarily appear shall be 
admitted immediately to the Hall of the House 
and shall report their names to the Clerk to be 
entered on the Journal as present. 


(c) (@) If the House should be without a quorum 


due to catastrophic circumstances, then— 


(A) until there appear in the House a suf- 
ficient number of Representatives to 
constitute a quorum among the whole 
number of the House, a quorum in the 
House shall be determined based upon 
the provisional number of the House; 
and 


(B) the provisional number of the House, 

as of the close of the call of the House 
subparagraph (3)(C), 
shall be the number of Representatives 


described in 
responding to that call of the House. 


(2) If a Representative counted in determin- 
ing the provisional number of the House 
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thereafter ceases to be a Representative, or 
if a Representative not counted in deter- 
mining the provisional number of the 
House thereafter appears in the House, the 
provisional number of the House shall be 
adjusted accordingly. 


(3) For the purposes of subparagraph (1), the 
House shall be considered to be without a 
quorum due to catastrophic circumstances 
if, after a motion under paragraph (a) has 
been disposed of and without intervening 
adjournment, each of the following occurs 
in the stated sequence: 


(A) A call of the House (or a series of calls 
of the House) is closed after aggregating 
a period in excess of 72 hours (exclud- 
ing time the House is in recess) without 
producing a quorum. 


(B) The Speaker— 


@) with the Majority Leader and the 
Minority Leader (or their respec- 
tive designees), receives from the 
Sergeant-at-Arms (or a designee) a 
catastrophic quorum failure report, 
as described in subparagraph (4); 

Gi) consults with the Majority Leader 

and the Minority Leader (or their 

respective designees) on the con- 
tent of that report; and 


announces the content of that 


(iii) 


report to the House. 
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(C) A further call of the House (or a series of 


calls of the House) is closed after aggre- 
gating a period in excess of 24 hours 
(excluding time the House is in recess) 
without producing a quorum. 


(4) (A) For purposes of subparagraph (3), a 


catastrophic quorum failure report is a 
report advising that the inability of the 
House to establish a quorum is attrib- 
utable to catastrophic circumstances 
involving natural disaster, attack, conta- 
gion, or similar calamity rendering Rep- 
resentatives incapable of attending the 
proceedings of the House. 


(B) Such report shall specify the following: 


(@) The number of vacancies in the 
House and the names of former 
Representatives whose seats are 
vacant. 


(ii) The names of Representatives con- 
sidered incapacitated. 


(iii) The names of Representatives not 
incapacitated but otherwise inca- 
pable of attending the proceedings 
of the House. 


(iv) The names of Representatives 
unaccounted for. 


(C) Such report shall be prepared on the 


basis of the most authoritative infor- 
mation available after consultation with 
the Attending Physician to the Congress 
and the Clerk (or their respective des- 
ignees) and pertinent public health and 
law enforcement officials. 


(D) Such report shall be updated every leg- 


islative day for the duration of any 
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proceedings under or in reliance on this 
paragraph. The Speaker shall make such 
updates available to the House. 


(5) An announcement by the Speaker under 
subparagraph (3) (B) (iii) shall not be subject 
to appeal. 


(6) Subparagraph (1) does not apply to a pro- 
posal to create a vacancy in the repre- 
sentation from any State in respect of a 
Representative not incapacitated but other- 
wise incapable of attending the proceedings 
of the House. 


(7) For purposes of this paragraph: 


(A) The term “provisional number of the 
House” means the number of Repre- 
sentatives upon which a quorum will be 
computed in the House until Represen- 
tatives sufficient in number to consti- 
tute a quorum among the whole number 
of the House appear in the House. 


(B) The term “whole number of the House” 
means the number of Representatives 
chosen, sworn, and living whose mem- 
bership in the House has not been ter- 
minated by resignation or by the action 
of the House. 


(d) Upon the death, resignation, expulsion, dis- 
qualification, removal, or swearing of Mem- 
ber, the whole number of the House shall 
be adjusted accordingly. The Speaker shall 
announce the adjustment to the House. Such 
an announcement shall not be subject to 
appeal. In the case of a death, the Speaker 
may lay before the House such documentation 
from Federal, State, or local officials as the 
Speaker deems pertinent.7 
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